
European Commission proposals to posi-
tion all depositors above senior unsecured 
debt in banks’ liability hierarchies could 
trigger Moody’s downgrades of many 
banks’ bonds and prompt shifts in fund-
ing strategies, although the initiative is 
already encountering resistance.

Released on 18 April, the crisis man-
agement and deposit insurance (CMDI) 
framework proposals have been under 
discussion for several years, but found 
renewed resonance in the wake of the 
collapse of Silicon Valley Bank (SVB) 
and emergency rescue of Credit Suisse in 
March.

As well as aiming to increase confi-
dence in the banking sector and reduce 
the chances of a bank run, the measures 
seek to reduce the likelihood of taxpayer 
money being used to support banks out-
side the EU resolution framework, and 
make it easier and more likely for deposit 
guarantee schemes and resolution funds 
to be used instead and as envisaged ac-
cording to previous initiatives such as the 
BRRD.

“Today we are taking another step 
forward to ensure all failing banks can 
be handled more effectively and coher-
ently should the need arise,” said Valdis 
Dombrovskis, Commission executive vice 
president for an Economy that Works for 
People. “Our principles remain the same: 
to preserve financial stability, protect tax-
payers’ money and improve depositor 
confidence.

“These proposals will also help to fi-
nalise the Banking Union: a cornerstone 
of a successful Economic and Monetary 
Union.”

The core part of the CMDI package 
consists of three legislative proposals mak-

ing targeted amendments to the BRRD 
(Bank Recovery & Resolution Directive), 
the Single Resolution Mechanism Regula-
tion (SRMR), and the Deposit Guarantee 
Schemes Directive (DGSD).

While the ambition of expanding 
resolution to encompass more small and 
medium-sized banks — as opposed to 
liquidation under national insolvency 
proceedings — had been expected, the 
proposed introduction of general deposi-
tor preference was less anticipated. A goal 
of the latter, as well as the proposed pari 
passu ranking of all deposits, is to help 
make possible the financing of resolution 
measures by funds in deposit guarantee 
schemes (DGS).

Instead of enjoying a super-senior 
ranking, insured deposits and hence 
DGSs will rank pari passu with non-
insured retail deposits and uninsured 
institutional depositors, increasing their 
ability to absorb losses, in parallel with an 
increase in the cost of compensating de-
positors, and potentially contributing to 
the 8% TLOF criteria required to access 
resolution funds.

“The overall result is that DGS would 
be able to absorb losses at an earlier stage, 
giving governments a greater incentive 
to deploy resolution tools rather than 
wait for the bank to be liquidated,” noted 
Moody’s. “DGS could if necessary pro-
vide the resources needed to protect the 
depositors of smaller banks in resolution 
after their bondholders had been bailed 
in. The relevant national resolution fund 
(or SRF (Single Resolution Fund) in the 
case of the Single Resolution Mechanism) 
would compensate the DGS if the cost of 
its intervention in resolution turned out to 
exceed the cost of a liquidation.”

From ‘de facto’ to ‘de jure’
As alluded to by the rating agency, under 
the Commission’s proposals, all deposi-
tors across the EU would rank higher than 
senior unsecured bondholders. While this 
is in line with the prevailing hierarchy in 
eight EU member states (including Italy 
and Portugal, for example), it will repre-
sent a significant change in the majority, 
including jurisdictions such as France, 
Germany and Spain.

CMDI proposals could prompt downgrades, 
MREL supply, but tough discussions ahead
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A slew of downgrades could result from the latest EC proposals to reform the EU resolution framework, 
while smaller and medium-sized banks could approach the capital markets for MREL issuance. 
However, with national interests and supportive regulators set to clash over the proposals, the final 
shape of any changes is unclear. Neil Day reports, with insights from Crédit Agricole CIB and Moody’s.
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“The EC’s proposal for full depositor 
preference is credit negative for senior un-
secured debtholders in these jurisdictions, 
since their claims would no longer benefit 
from loss-sharing with depositors,” said 
Moody’s.

“Conversely, there would be an addi-
tional benefit for uninsured institutional 
deposits. These would now not only hold 
equal rank with all other deposits — as in 
the case of the seven current full deposi-
tor preference countries — but they would 
also benefit from greater volumes of sub-
ordinated liabilities, now including senior 

unsecured debt, to absorb the burden of 
losses before depositors.”

While Fitch and S&P do not anticipate 
the proposed general depositor preference 
to result in rating actions, Moody’s has 
highlighted the potentially widespread 
impact that would ensue under its meth-
odology for banks in jurisdictions facing 
change.

Although Moody’s in its credit opin-
ions of banks places most weight on the 
current legal liability EU pari passu wa-
terfall — dubbed the “de jure” waterfall 
— it also bears in mind the discretion 

resolution authorities have when apply-
ing resolution measures. It captures this 
possibility that depositors may ultimately 
be ranked above senior unsecured bond-
holders — the “de facto” waterfall — by 
assigning this scenario a 25% weighting 
versus 75% for the de jure scenario.

“The de jure scenario of tomorrow is 
more or less the de facto scenario that we 
already run and which is reflected in our 
credit opinions,” explains Alain Laurin, 
associate managing director, EMEA bank-
ing, at Moody’s.

Under the rating agency’s Advanced 

2   BANK+INSURANCE HYBRID CAPITAL   18 JULY 2023

In association with

Preferred liabilities

Covered deposits/DGS

Eligible deposits of natural persons and 
SMEs

Ordinary 
unsecured 

liabilities (senior 
debt, derivatives, 

etc.)

Senior non-preferred liabilities

Other subordinated debt

Tier 2 instruments

AT1 instruments

CET1 instruments

Other, non-
covered deposits

Preferred liabilities

Covered deposits/DGS

Eligible deposits of natural persons and 
SMEs

Other, non-covered deposits

Ordinary unsecured liabilities (senior debt, 
derivatives, etc.)

Senior non-preferred liabilities

Other subordinated debt

Tier 2 instruments

AT1 instruments

CET1 instruments

Preferred liabilities

Covered
deposits/DGS

Ordinary unsecured liabilities (senior debt, 
derivatives, etc.)

Senior non-preferred liabilities

Other subordinated debt

Tier 2 instruments

AT1 instruments

CET1 instruments

Eligible 
deposits of 

natural 
persons and 

SMEs

Other, non-
covered 
deposits

Current in 19 EU member states Current in 8 EU member states EC proposition

Junior

Senior

Current and proposed EU bank liability hierarchy

Source: European Commission, Moody’s



LGF analysis, whereby notching for dif-
ferent liability classes is based on their 
assessed loss severity, divergence between 
deposits and senior unsecured ratings 
could occur more often if the CMDI pro-
posals are implemented in their current 
form.

In response to strong interest from in-
vestors, Moody’s at the end of May pub-
lished an analysis of the potential impact 
of the proposals on 119 banks that have 
relevant public information available. This 
found that deposit ratings would enjoy 
higher notching uplift for 47, and that 
senior unsecured debt notching would 
be lower for 89. The rating agency’s data 
shows that at least a dozen senior unse-
cured ratings could fall out of both the 
double-A and single-A categories, while a 
couple could be downgraded to junk, all 
other things being equal — not a given at 
this early stage.

A Crédit Agricole CIB analysis painted 
a similar picture, finding that around 90% 
of larger banks’ senior preferred ratings 
are at risk of being downgraded by one 
notch, while 50% of deposit ratings could 
see a one-notch upgrade.

“Clearly there could be some impact 
on funding costs from a rating down-
grade,” says Alpesh Varsani executive 
director, DCM financial institutions, at 
Crédit Agricole CIB. “It’s difficult to put 
a number on that, but where key rating 
thresholds are crossed, we would expect a 
more material impact on investability and 
pricing, as well as where they sit in the 
various indices.”

Such a scenario would also see the 
notching and hence pricing differen-
tial between senior preferred and sen-
ior non-preferred debt narrowing. This 

could mean that, although larger banks’ 
funding and capital requirements will 
not change as a result of the proposals, 
they explore ways of tamping down their 
costs.

“It’s very early days,” says Varsani, “but 
if banks just need funding and don’t need 
to issue for MREL, they could potentially 
in future do this not via senior unsecured 
debt but via a new form of instrument, 
a structured deposit, that could benefit 
from being higher up in the hierarchy and 
so cheaper than where senior preferred is 
today.”

Changes to spur MREL issuance
The CMDI proposals could meanwhile 
see more small and medium-sized banks 
facing MREL requirements, a pre-condi-
tion of accessing resolution funds, given 
the Commission’s goal of resolution being 
preferred to liquidation or other solutions 
outside the EU resolution framework.

For instance, Moody’s notes that a key 
objective of the package is to allow DGS 
to play a role in facilitating “purchase and 

assumption”, whereby the assets and li-
abilities of a failed bank are acquired by a 
functioning peer, for mid-sized European 
lenders. 

“Their contribution would be capped 
at their exposure in an insolvency, and 
would not exceed any shortfall in the 
value of assets transferred to match the 
deposits and more senior liabilities as-
sumed by the acquirer,” said the rating 
agency. “DGS funding would also be 
conditional on the failed bank holding 
proportionate volume of MREL to facili-
tate a transfer strategy.

“This would likely result in a much 
larger number of EU banks being re-
quired to hold an RCA (recapitalisation 
amount) as part of their overall MREL 
requirement.”

A host of smaller and medium-sized 
banks could therefore enter the public sen-
ior debt market in the future, says Varsani.

However, Laurin sees two categories 
of banks: those subject to a positive re-
capitalisation amount; and those that are 
only required to comply with the loss ab-
sorption amount (LAA) (the RCA being 
set at zero).

Furthermore, he notes the oft-cited 
mantra of Single Resolution Board (SRB) 
officials, that when it comes to resolution 
in line with the BRRD, “it is for the few, 
not the many”. According to Moody’s, 
while the SRB is the resolution authority 
to 120 of the largest European lenders, the 
size of current RCA requirements for the 
remaining 2,085 euro-area institutions 
suggests just 64 would be resolved.

“The problem for these retail banks 
is that they collect deposits, do not need 
funding, and they cannot easily access the 
capital markets,” adds Laurin. “So issuing 
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Moody’s distribution of current senior unsecured or issuer ratings in EEA countries by rating and difference under  
the full depositor preference (“de facto”) scenario

Notching difference/ 
Initial senior unsecured or  

issuer rating
Aaa Aa1 Aa2 Aa3 A1 A2 A3 Baa1 Baa2 Baa3 Ba1 Ba3 B1 Total

0 3 1 1 2 6 5 8 2 2 1 31
-1 2 11 11 6 11 4 2 2 1 2 1 53
-2 2 1 1 1 5

Total 3 1 3 15 17 11 20 7 4 3 1 3 1 89

Scorecard data is as of 26/5/23. Excluded are those ratings based on private LGF data and where current assigned LGF notching 
differs from the weighted outcome of the de jure and de facto scenarios. Rating categories with no entries omitted. Source: Moody’s

Alpesh Varsani,  
Crédit Agricole CIB



to meet MREL requirements will not be 
straightforward.

“So perhaps MREL requirements will 
be imposed for only a very few of the 
mainly larger medium-sized banks.”

ECB supportive, but battles ahead
A lengthy and difficult legislative process 
is anticipated, until at least 2025, and some 
question whether the CMDI proposals 
will ultimately be implemented. This is 
partly because they are seen as another 
step on the road to the envisaged Euro-
pean Deposit Insurance Scheme (EDIS), 
which has been on the backburner for 
some time due to political hurdles that the 
latest initiative only underline.

“The larger banks in the larger coun-
tries such as France and Germany already 
represent the biggest contributors to the 
SRF as well as their national DGS,” says 
Varsani, “and having an expanded scope 
could mean they are expected to con-
tribute more in order to support smaller 
banks — and the objections are only going 
to be stronger if it’s now on a Europe-wide 
basis.”

A consultation is underway until at 
least 29 August (after having been ex-

tended to allow for EU translations), but 
the first feedback has already been sub-
mitted and published on the Commis-
sion website, and the German Savings 
Banks Association (DSGV) has objected 
to the proposals. Market participants had 
anticipated resistance from Germany — 
partly due to how the measures could 
clash with national institutional protec-
tion schemes (IPSs) — and the associa-
tion objects to several key elements of the 
proposals.

The DSGV echoes Laurin’s comments 
on the difficulty of smaller banks issuing 
debt to meet MREL requirements, as well 
as DGS contributions in the context of 
resolution.

“The proposed approach of making 
resolution the standard for crisis manage-
ment in the banking sector,” it says, “is 
foreseeably more bureaucratic and finan-
cially burdensome, especially in the case 
of small and medium-sized institutions.”

As well as the two responses included 
on the Commission consultation website 
as of Friday (14 July), the European 
Central Bank on 5 July published an 
opinion on the proposals, after the SRB 
and ECB had initially published a joint 

statement welcoming them on the day 
they were released.

The central bank welcomed the pro-
posed expansion of resolution for smaller 
and medium-sized credit institutions, 
adding that it is imperative that this be 
accompanied by adequate resolution 
funding.

“Without improved access to funding, 
expanding the scope of resolution risks 
being impossible to implement in prac-
tice,” it said. “The ECB therefore fully 
supports that, building on the principle 
that losses in a credit institution fail-
ure should be borne first and foremost 
by shareholders and creditors, the pro-
posed legislative package also provides 
for a stronger role for deposit guarantee 
schemes in resolution, subject to certain 
safeguards.

“It is important that such role is facili-
tated by a harmonised least-cost test and a 
single-tier depositor preference.”

Among other elements of its feedback, 
the ECB proposes to give IPSs preferential 
treatment, and also seeks to ensure that 
there are adequate safeguards for access-
ing resolution financing arrangements in 
cases of systemic crises. l
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Disclaimer
This material has been prepared by a member of the Front Office department of Crédit Agricole Corporate and Invest-
ment Bank or one of its affiliates (collectively “Crédit Agricole CIB”). Front Office personnel are not part of the research 
department and this material does not constitute “Investment Recommendations” as defined under the Market Abuse 
Regulations (MAR). It does not constitute research as considered by the Markets in Financial Instruments Directive II 
(MiFID II). This material is provided for information purposes only. It is not to be construed as a solicitation or an of-
fer to buy or sell any financial instruments and has no regard to the specific investment objectives, financial situation 
or particular needs of any recipient. It is not intended to provide legal, tax, accounting or other advice and recipients 
should obtain specific professional advice from their own legal, tax, accounting or other appropriate professional 
advisers before embarking on any course of action. The information in this material is based on publicly available 
information and although it has been compiled or obtained from sources believed to be reliable, such information has 
not been independently verified and no guarantee, representation or warranty, express or implied, is made as to its ac-
curacy, completeness or correctness. This material may contain information from third parties. Crédit Agricole CIB has 
not independently verified the accuracy of such third-party information and shall not be responsible or liable, directly 
or indirectly, for any damage or loss caused or alleged to be caused by or in connection with the use of or reliance 
on this information. Information in this material is subject to change without notice. Crédit Agricole CIB is under no 
obligation to update information previously provided to recipients. Crédit Agricole CIB is also under no obligation to 
continue to provide recipients with the information contained in this material and may at any time in its sole discretion 
stop providing such information. Investments in financial instruments carry significant risk, including the possible loss 
of the principal amount invested. This material is not intended to forecast or predict future events. Past performance is 
not a guarantee or indication of future results. Any prices provided herein (other than those that are identified as being 
historical) are indicative only and do not represent firm quotes as to either price or size. Financial instruments denomi-
nated in a foreign currency are subject to exchange rate fluctuations, which may have an adverse effect on the price 
or value of an investment in such products. None of the material, nor its content, nor any copy of it, may be altered in 
any way, transmitted to, copied or distributed to any other party without the prior express written permission of Crédit 
Agricole CIB. This material, in whole or in part, is not directed at, or intended for distribution to or use by, any person or 
entity domiciled or resident in any jurisdiction where such distribution, publication, availability or use would be contrary 
to applicable laws or regulations of such jurisdictions. No liability is accepted by Crédit Agricole CIB for any damages, 
losses or costs (whether direct, indirect or consequential) that may arise from any use of this material. 

United States of America: The delivery of this material to any person in the United States shall not be deemed a recom-
mendation to effect any transactions in any security mentioned herein or an endorsement of any opinion expressed 
herein. Recipients of this material in the United States wishing to effect a transaction in any security mentioned herein 
should do so by contacting Credit Agricole Securities (USA), Inc. 

Regulatory Disclosure: Crédit Agricole Corporate and Investment Bank is authorised and regulated by the Autorité de 
Contrôle Prudentiel et de Résolution (the “ACPR”) and supervised by the European Central Bank (the “ECB”), the ACPR 
and the Autorité des Marchés Financiers (the “AMF”) in France. Crédit Agricole Corporate and Investment Bank London 
is authorised by the Prudential Regulation Authority and subject to regulation by the Financial Conduct Authority and 
limited regulation by the Prudential Regulation Authority. Details about the extent of our regulation by the FCA and the 
PRA are available from Crédit Agricole Corporate and Investment Bank London on request.

Crédit Agricole Corporate and Investment Bank is a public limited company (“société anonyme”) under French law, 
incorporated in France under SIREN number 304187701 at the Nanterre Trade and Companies Registry, with limited 
liability and its head office address at 12, Place des États-Unis, CS 70052, 92547 Montrouge Cedex, France. It is 
registered in England and Wales as an overseas company at Companies House under company number FC008194, 
with a UK establishment at Broadwalk House, 5 Appold Street, London, EC2A 2DA, United Kingdom (UK establishment 
number BR001975).


